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EDITORIAL NOTES. 


Many charming books have been written about Venice, but none 
has touched the heart of the lover of the beautiful and the imaginative 
in Nature and Art quite so closely and tenderly as the “Gondola Days” 
of F. Hopkinson Smith. Now that this gray-locked color-painter and 
prose-poet has passed away, admirers of his genius may well ask them- 
selves what he would have thought of the chances Italy is taking in 
exposing to the destructive armies of Germany her precious works of 
Art in Venice and Florence, in Ravenna, Rome and Naples, while 
endeavoring to secure for herself a small portion of territory which 
naturally and historically belongs to her, but which Austria has held 
for a century past. Perhaps the fortunes of war will not disturb the 
shrines devoted to those mosaics and paintings, sculptures and archi- 
tecture, which attained their high-water mark of excellence in the era 
beginning with the Thirteenth Century, but what if they should? How 
infinitely the loser the world would be, and how trifling in comparison 
the losses at Louvain and Rheims? War is always horrible, but no war 
since the days of the Philistines has been quite so barbarous and reck- 
less of human life and earthly treasures as this of 1914-15. It was 
inconceivable one year ago that the events now happening on the 
Continent of Europe could occur even among savage nations. Vis- 
count Bryce’s report on the German atrocities, recently fully pub- 
lished by Macmillan Company, makes the heart sick and the whole 
soul of man faint. The reader will lay down the transcript of sworn 
testimony with dread forebodings as to the future of the race; and yet 
we believe in the end Law and Order and Humanity are to come into 
their own. 


Of course we hope and expect that in this tremendous struggle of 
life and death among nations noted for refinement and culture America 
will keep out of all possible danger of engagement in the conflict. A 
few journals, ill-regulated by their fiery editors, may desire to inflame 
the passions and prejudices of American citizens whose natural bent 
is toward peace, but, happily, the mass of our newspapers are calm 
and wholly imperturbed by the cruelties and excitabilities in which 
we have had no part, and which only concern us as integral parts of 
the great human family at large. It does matter to us immensely 
whether the cause of the rights of individuals and of nations on the 
other side of the water are buried beneath oppression and terrorism 
and military despotism, or not, but it can do us and them little good 
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at the present time to participate in the armed conflict. Our first duty 
is to ourselves ; to preserve our country in its freedom and make it an 
example and beacon light to all other countries on earth. As to other 
countries, “Peace at any price” will never do as a national watchword: 
it is the slogan of cowards; but “Peace with honor” is the motto of 
virtuous men and women, wholly worthy of the descendants of the 
countrymen of Washington and Lincoln. If Germany chooses to re- 
. lapse into the state of the Huns and early Teutonic races it is a great 
pity, but, so long as it does not attack us with fleets and armies we can 
put ourselves in the position well defined by President Wilson as that 
of a nation “too proud to fight.” We can withdraw our ambassador 
and refuse all intercourse, but that does not mean armed strife with 
Germany, or with its people, who are, themselves, just as inclined to 
the arts of peace and the true refinements of civilization as ourselves. 
Knowing Germany as the writer does, it is not too much to say that 
a more kindly and noble lot of men and women exist than can be found 
in the German Empire. When under military orders, the German 
soldier seems to be a mere automaton of destruction and heartlessness, 
but at the fireside and in very soul the whole spirit of the Teutonic 
race is one of gentleness and brotherhood. Whether the contradiction 
can be explained or not, it must be recognized that a great people 
are put ‘by their leaders in a false position before the world, and it 
will be strange indeed if, after the war, they do not emerge purified 
and better, tried as they will have been by fire and blood. In the 
meantime we can only watch and wait, and trust to the future to make 
us again the friends which we aspire to be with all the nations of 
the earth. 
it 
Ff’ International laws in the interest of peace and humanity, rigidly 
adhered to and carried out to the letter, are the only sure foundation 
of the safety and life of nations. A World Court of Arbitration, which 
has the power behind it to enforce its decrees, can alone insure 
universal peace. The one good thing we can see likely to be evolved 
out of the present awful conflict in Europe is such a Court. That the 
Unite States is situated to lead in the proposal for and insistence on 
such a Court, for the good of the whole human race, is self-evident. 
It cannot be constituted now; it may be years after the close of the 
present strife before it.can; but come it must, and our government is 
laying the foundations ‘for it in its messages to the German Imperial 
government. President Wilson is acting with great justice and with a 
full recognition of our duties to the world at large in his communica- 
tions through the Secretary of State’s office. We approve of his 
course. His words are well chosen, are based upon the laws heretofore 
supposed to control civilized nations, and have met with the cheerful 
approbation of all right-thinking people. For the time being all 
political considerations and recriminations are hushed and the masses 
of our citizens view with satisfaction and pride the position he has 
taken in regard to the sinking of the Lusitania. That Secretary Bryan 
thought it well to resign because he would have a conference with 
Germany (to last a year) before stating to that country our views 
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as a nation upon the true principles to be followed, and which we 
must insist upon, in the matter of sinking non-belligerent, unarmed 
ships at sea, freighted with non-combatant passengers, comprising 
men, women and children, has met with not only acquiescence but an 
“l’m-glad-of-it” spirit on the part of our people. No one seems to 
regret his elimination from the Cabinet at Washington ; no one mourns 
his departure to his former field of criticism and sixteen-to-one politics. 
Meaning to be a great and good man, he is not a statesman, and he 
does not represent either his own political party, or the opposite 
party, or his country. What we have to say must be said now—not 
tomorrow—and to say what is right, and to speak it out openly, is to 
carry out his own preachments and the true voice of true America. 


The decision of the Court of Errors and Appeals in this State, 
made on June 15th, practically reversing its recent decision on the 
Ninety-Cent Gas Rate Case, must have surprised some of the mem- 
bers of the Bar, although it seems to have been understood by those 
well informed that there was likelihood of such a result because of 
the change in the Judges who sat in the case. The Judges who did 
not sit at the first hearing, but in the second, were Justice Black and 
Judge White, and somehow the theory was prevalent that they were 
not of the opinion of the majority of the Judges who previously heard 
and decided the case. It was supposed that Judge Heppenheimer, 
who sat at first and whose impartiality from a legal point of view 
was so severely questioned, would again sit and vote as before, and 
so it was calculated that the decision would be six to five. Judge 
Heppenheimer did not sit, however, but voluntarily withdrew, so that, 
although the original Judges who voted to reverse the Supreme Court, 
viz., Chief Justice Gummere, and Justices Parker and Bergen and 
Judge Vredenburgh, did not alter their minds or votes, the new ruling 
was to sustain the Supreme Court in upholding the decision of the 
Board of Utility Commissioners, directing the Public Service Gas 
Company in its Passaic-Paterson division to furnish gas for ninety 
cents per one thousand cubic feet. Those voting to sustain the 
Supreme Court were Chancellor Walker, Justices Trenchard, Kalisch 
and Black, and Judges White and Terhune. The opinion delivered 
before in the same Court of Errors, reversing the Supreme Court, 
was written by Mr. Justice Parker, while the opinion in the Supreme 
Court was prepared by Mr, Justice Swayze. The Court of Errors 
in now sustaining the Supreme Court filed no opinion, but simply 
announced, through Chancellor Walker, that the affirmation was 
based on the opinion of Mr. Justice Swayze. That opinion stands, 
therefore, as the opinion of the Court of Errors. Those who ex- 
pected this result presumed the Court of Errors would file an opinion 
giving specific reasons for not upholding the elaborate contention 
made by Mr. Justice Parker. This was entirely avoided, however, by 
the method of the announcement. On the day following the final 
decision just referred to, Judge White, of Atlantic City, one of the 
most able lay Judges of the Court, filed a lengthy concurring opinion, 
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making no specific reference, however, if the published portions of it 
are correct, to the opinion of Mr. Justice Parker. Judge White states 
clearly what he means to say, and in setting aside the contention of 
the Public Service Gas Company, that the commercial value of the 
Company’s franchise is to be taken into consideration in fixing the 
rate of the Company’s charge for gas, says: “The plain fact is that 
, the commercial value of the company’s property right in its franchise 
can have no effect in fixing the rate it can charge, because by the 
terms of its contract with the State the stream of its franchise value 
arises from the spring of its right to charge ‘reasonable rates,’ and 
in the very nature of things no stream can rise higher than its source.” 
Probably the most interesting portion of Judge White’s opinion, 
however, is upon the subject of whether or not certiorari is the proper 
remedy for a municipality feeling itself aggrieved in such a case as 
that in hand. The Supreme Court had held that the cities of Paterson 
and Passaic could not review the order of the Public Utility Com- 
mission by certiorari proceedings. On this subject the Court of Errors 
voted unanimously to reverse the Supreme Court, and on this point 
Judge White says: “I am unable to agree with the Supreme Court 
that certiorari is not the municipalities’ remedy in their cases. | 
know of no other remedy, and, of course, it cannot be that they have 
none. The commission has fixed a rate of ninety cents, and the 
municipalities are dissatisfied with the order fixing that rate. They 
think the rate fixed is too high, just as the utility company thinks 
the rate too low. Neither can bring mandamus because the Utilities 
Commission is vested by law with a discretion in fixing the rate. 
It would be like asking the court to mandamus or order a jury to 
agree upon a certain smaller named sum as its verdict in a case 
where a question of fact involving the amount of the verdict was 
to be decided. The verdict rendered might be too high or too low to 
accord with the legal principles governing the case, but while a ques- 
tion of fact remains, a mandamus or a court direction is out of the 
question. The remedy is to set the verdict aside. So here the remedy 
is to set the commission’s order aside because erroneous, and the 
proper procedure to accomplish this is by certiorari, irrespective of 
whether the claim is that the rate fixed is too high or too low. I think, 
therefore, that the municipalities’ cases cannot be dismissed upon the 
ground stated by the Supreme Court, and that court having in fact 
passed upon the facts involved, we should, as it seems to me, now 
consider these cases also upon the merits.” 





EX-PRESIDENT TAFT ON THE COURTS. 


At Albany, N. Y., June 11th, ex-President William H. Taft, 
before the Judiciary Committee of the Constitutional Convention, 
took strong ground against the elective judiciary, and recommended 
other judiciary reforms as follows: 

The abolition of the grand jury and the substitution of a plan 
by which trial can be had on information placed before the Court by 
a prosecuting officer. 
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Elimination of trial juries in most civil cases. 

Vesting in the judiciary the power to make rules of procedure 
for the Courts. 

Consolidation of the Courts into one single system with co- 
ordinate functions in the interest of efficiency and for obviation of 
the law’s delays. 

Provision for easier methods of impeaching Judges with a view 
to making them more responsive to the public demand for efficiency 
and integrity on the Bench. 

The first and second matters are of sufficient importance to us 
in New Jersey for the Journal to give some of his points, that our 
readers may ponder and inwardly digest them. 

Regarding the proposals for modifications in the present jury 
system, Mr. Taft said: 

“It seems to me that the employment of a jury in civil cases 
is a question over which discussion might very well arise. In criminal 
cases, it seems to me, there should be a jury trial and a judgment by 
unanimous vote. I do not know that the jury in civil cases serves 
any purpose except to make the people feel that they have a direct 
hand in the adjudication of such matters. Objection to the abolition 
of the jury in civil cases, I believe, will be minimized very largely 
from the fact that such quasi-judicial bodies as the Compensation 
Commission have taken over the adjudication of matters heretofore 
handled by the civil courts. The trial by jury in civil cases might be 
eliminated altogether, except in cases of a quasi-criminal nature, 
where you have exemplary damages.” 

Mr. Taft said that he was not in favor of permitting a defendant 
in a criminal case to waive the right of trial by jury. Proposals pro- 
viding for such a change are pending before the convention. 

The suggestion that the Grand Jury should be abolished was 
elicited by questions from Mr. Wickersham and other members of 
the committee. 7 

“The grand jury,” Mr. Taft said, “has the effect of relieving the 
District Attorney from responsibility for indictments which are 
found. That does not, however, prevent him from being the dominant 
factor, for there is no doubt an indictment is found or not found just 
as he elects. The grand jury is bulky and costly. And it is difficult 
to eliminate from a trial jury the belief that an indictment concurred 
in by eighteen must be regarded as presumptive evidence of guilt. 
This presumption creates a burden on the defense which it might be 
better to remove.” 

Mr. Taft then said that some easier method than that now pre- 
vailing should be provided for the removal of unworthy Judges. 

“You should enlarge the reasons for impeachment and make the 
method more easy,” said Mr. Taft. “If you don’t you are likely to 
have some entirely unfit or unworthy Judges with you for life. I 
think incompetency or lack of judicial temperament should be ground 
for impeachment, with the qualification that it should require a greater 
Proportion of the collective vote of whatever judicial body sits in 
judgment to sustain the impeachment in such matters than is re- 
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quired where criminality or moral turpitude is involved. Partisan 
bias might enter into the decision where mere incompetence or lack 
of judicial temperament was the offense. Where a criminal charge 
is involved I think the sense of justice of those sitting in judgment 
would prevent them from sending into ignominy a man who has held 
an office of public trust and distinction. 

“I am strongly in favor of making Judges feel that the independ- 
ence of the judiciary is contingent on efficient and faithful performance 
of duty. Judges should be made to feel that their elevation to the 
Bench has not removed them from direct responsibility to the public, 
whose servants they are.” 





IN RE KELLY & BURKE CO. 


(U. 8. Dist. Court, District of New Jersey, May, 1915). 
Bankruptcy—Chattel Mortgage—Acknowledgment Not Recorded Although Mortgage Re- 
corded. 


In the matter of Kelly & Burke Co., a corporation, bankrupt. 
Memorandum of referee on petition of trustee to declare chattel 


mortgage void. 
Messrs. Stein, Stein & Hannoch for Trustee. 
Mr. Albert W. Harris for Chattel Mortgagee. 


ATWOOD L. DE COSTA, Referee: The trustee has filed a peti- 
tion to have declared void a chattel mortgage made by Edward J. 
Burke and Alfred Kelly to Andrew F. Evers, trading, etc. 

The property covered by the mortgage was sold by the trustee, 
and the proceeds from such sale are held pending the determination of 
ownership. The mortgage bears date April 6th, 1914, and was re- 
corded April 30th, 1914. The acknowledgment indorsed on the mort- 
gage bears date April 25th, 1914. The execution of the mortgage is 
not questioned. 

The mortgage, among other things, provided that, in case of 
default of payment of instalments therein mentioned, the said Evers 
should have the right to step in and take control of the property 
covered by said mortgage, collect accounts, compromise leases and 
otherwise liquidate the assets, applying the proceeds toward the pay- 
ment of any balance dut. 

After default in the payments provided for in said mortgage, and 
on September 19th, 1914, and by virtue of the provisions of said 
mortgage, Evers took possession of said mortgaged property, and at 
same time said mortgagors and said Kelly & Burke Company, exe- 
cuted a bill of sale to said Evers of said property. 

In said bill of sale Evers released said Kelly and Burke from all 
liability on the notes secured by said mortgage. 

Two questions are now submitted for determination, namely: 
(1) Has the debt secured by said mortgage been released? (2) Was 
the mortgage duly recorded? ; 

In pursuance of an agreement between said Evers and said 
Burke and Kelly, dated April 6th, 1914, said Burke and Kelly and said 
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Kelly & Burke Company, executed to said Evers the bill of sale of said 
property. Said bill of sale contained provisions as follows: 

Said Kelly & Burke Company, and Edward J. Burke and Alfred 
Kelly, “in pursuance of a resolution passed at a meeting of the stock- 
holders and directors of said Kelly & Burke Company held this day, 
and in consideration of the covenants hereinafter contained, to be per- 
formed by the said Evers . . . have bargained, sold, assigned 
and transferred unto the said Evers . . . all the stock of 
general merchandise, horses, wagons, harness and equipment now 
being used or belonging to said Kelly-Burke Co., in the instalment, 
lease and credit business, together with all book accounts and all 
leases for the sale of goods, wares and merchandise, and all other 
assets of said business. To have and to hold under the said Andrew 
F, Evers, his executors, administrators and assigns, subject, however, 
to the lien of a chattel mortgage now held by the said Andrew F. 
Evers and also subject to the payment of such debts and liabilities 
as may be enforcible against the equity of the said Edward J. Burke 
and Alfred Kelly and the said Kelly-Burke Co., in said business.” 

And said bill of sales also contained a provision as follows: 

“The said Andrew F. Evers by the acceptance of this bill of sale 
and the possession of the goods, chattels, books, accounts and out- 
standing leases does hereby agree to and does hereby release the said 
Edw. J. Burke and Alfred Kelly individually and as officers of said 
company from any deficiency under the foreclosure of a certain chattel 
mortgage given by the said Edw. J. Burke and Alfred Kelly to the said 
Andrew F. Evers bearing date April 6, 1914, and all liabilities under a 
note bearing even date therewith to secure the sum of $13,000, and does 
also release the said Edw. J. Burke and Alfred Kelly and the said 
Kelly-Burke Co. from all rights which the said Andrew F. Evers now 
has or may have as against the said Edw. J. Burke, Alfred Kelly and 
the said Kelly-Burke Co., under an agreement of said parties dated 
April 6, 1914.” 

Kelly and Burke, individually, were the makers of the note secured 
by said mortgage, and it is insisted on the part of the trustee that the 
telease by Evers in said bill of sale, whereby he releases the said 
Edward J. Burke and Alfred Kelly from “all liabilities under a note 
bearing even date with said chattel mortgage,” operates as an extin- 
guishment of the entire debt. 

It is admitted that the bill of sale is voidable because notice was 
not given to the creditors of said Company as required by the Bulk 
Sales Law of New Jersey, and the mortgagee insists that if part of 
the bill of sale fails, it all fails. I am inclined to this view. 

The bill of sale was executed and delivered September 19th, 1914. 
The petition in bankruptcy was filed Sept. 26th, 1914, and the receiver 
took possession a day or two later. The bill of sale was given in con- 
sideration of the releasing of Kelly and Burke, and Kelly & Burke 
Company, from liability on the notes. Evers took nothing and claims 
nothing under the bill of sale. The property was turned over by Evers 
to the receiver—of course subject to the mortgage. The bill of sale 
passed nothing to Evers. I think the consideration for the bill of sale, 
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nainely, release of Kelly and Burke and Kelly & Burke Company 
from liability on the notes, fails also. 

The validity of the mortgage is questioned only for the reason 
that the certificate of acknowledgment endorsed on the mortgage was 
not recorded. The mortgage was a purchase-money mortgage, and 
was given by Kelly & Burke Company to Evers as security for the 
purchase-price of the goods, etc., covered by the mortgage. The aff- 
davit annexed to the mortgage is not questioned. The mortgage was 
all recorded excepting the certificate of acknowledgment. There was 
endorsed on the record of the mortgage the words, “No acknowl- 
edgment.” 

I find, however, that a proper certificate of acknowledgment was 
endorsed on the mortgage at the time it was presented for record. 
Does the omission to record the certificate of acknowledgment with 
the mortgage invalidate the mortgage? 

Section 4 of the Chattel Mortgage Act provides: “Every mortgage 
or conveyance intended to operate as a mortgage of goods and chattels 
hereafter made . . . shall be absolutely void as against the 
creditors of the mortgagor as against subsequent purchasers and mort- 
gagees in good faith, unless the mortgage, having annexed thereto an 
affidavit or affirmation . . . stating the consideration of said mort- 
gage . . . be recorded as directed in the succeeding section of 
this Act, provided,” etc. 

Section 5 provides: “The instruments mentioned in the preceding 
section shall be recorded in suitable books, and the said clerks and 
registers shall enter at the foot of the record of each mortgage and 
instrument so recorded the time when the same was received by him 
at his office to be recorded, and endorse on each mortgage and instru- 
ment when recorded the time when the same was received at his office 
to be recorded, and the book and page in which the same had been 
recorded, and shall thereupon deliver the same to the party entitled 
to it or to his order.” 

Section 6 provides: “No chattel mortgage or conveyance intended 
to operate as a mortgage of goods and chattels shall be recorded unless 
the execution thereof shall be first acknowledged or proved, and such 
acknowledgment or proof certified thereon in the manner prescribed 
by the Act entitled “An Act respecting conveyances.’ ” 

Section 21 of an “Act respecting conveyances,” Rev. 1898, 
provides: “All deeds or instruments of the nature or description fol- 
lowing, of or affecting the title to any lands, tenements or heredita- 
ment, lying and being in this state, or any interest therein, may be 
acknowledged or proved and then recorded. And also instruments 
affecting goods, chattels and personal property in this state, that is to 
say, chattel mortgages, assignments, releases and discharges thereof, 
contracts for the conditional sale of goods and chattels, etc.” 

Section 21 directs the clerk to procure proper books for record 
of various instruments, and designates which instruments shall be re- 
corded in such designated books, and, in reference to chattel mortgage 
books, says: “And in like books to be called and backed ‘chattel mort- 
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gages, all chattel mortgages, assignments, releases and discharges 
thereof, and contracts for the conditional sales of goods and chattels.’ 

Section 42 provides: “It shall be the duty of the said clerk to 
record in the said appropriate books, without delay, every such deed 
or conveyance, or other instrument, with the acknowledgment, proofs 
and certificates written on, or under, or annexed to the same, and the 
plats, surveys, schedules and other papers therein referred to and 
thereto annexed, by entering them, word for word, in a fair hand, 
noting at the foot of each record all the interlineations and words 
visibly written on.erasures ; omitting, however, to enter in the record 
the erasures and obliterations, and mentioning in the margin, or at the 
foot of such record, the day of the month and year when the said deed 
or conveyance was delivered to him or brought to this office to be 
recorded.” 

In Knickerbocker Trust Company v. Penn Cordage Co., 20 Dick. 
181, V. C. Grey, at page 191, said: “The complainant insists that its 
mortgage, as a charge upon the personalty, ought not to be held invalid 
because of the omission of the clerk to record it in the proper book; 
that it ought not to be held responsible for the mistake or omission 
of a public officer. 

“The chattel mortgage statute declared that certain things must 
be done in order to prevent a chattel mortgage from being held invalid. 
Several of these things must be done by public officers. The affidavits 
showing the consideration of the chattel mortgage must be taken 
before some officer authorized to take affidavits. He may omit to 
annex or sign the jurat. This would invalidate the record. The execu- 
tion of the chattel mortgage is required by the Act to be acknowledged 
and the acknowledgment to be certified on the mortgage. This must 
be done by a public officer. If he insufficiently does it, or omits to do 
it, the record of the chattel mortgage is insufficient. Both these fatal 
defects might arise by the omission of public officers. The reason 
they destroy the efficiency of the chattel mortgage as against creditors 
of the mortgagor is, that they show that the statutory requirements 
have not been performed. The provision of the statute requiring the 
recording of the chattel mortgage by the clerk, is as essential as the 
requirement that the affidavit of consideration be made, or that the 
acknowledgment be certified. The failure to perform any of these 
essentials for any reason, no matter by whose fault, invalidates the 
mortgage as to creditors of the mortgagor. The statutory conditions 
are not fulfilled. 

“Under this construction of the statute the actual record of a 
chattel mortgage, in the chattel mortgage book provided by the 
statute, is as necessary to its validity as against creditors of the mort- 
gagor. From this point of view it is of no significance whether the 
omission efficiently to record the complainant’s mortgage as a chattel 
mortgage, was occasioned by the fault of the complainant, or of the 
clerk. If the clerk received explicit orders to record a chattel mortgage 
in the chattel mortgage book and for any reason failed to do so, that 
mortgage would be invalid as to creditors. If the clerk’s omission to 
perform his duties to the mortgagee works an injury to the mortgagee, 
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he has his remedy against the clerk for damages, and cannot maintain 
that the clerk’s failure makes as effectual a record as against the 
creditors of the mortgagor, as if the instrument had been actually 
recorded. 

“It seems to me, however, that it is not necessary to decide these 
questions as to whose fault it was that the mortgage was not recorded 
in the chattel mortgage book. The statute, in my opinion, requires 
that the chattel mortgage, in cases where no possession is taken of the 
goods mortgaged, must, in order to be valid against the creditors of 

, the mortgagor, be actually recorded in the book directed by the statute 
to be provided. If it be not so recorded, the chattel mortgage is void, 
as to such creditors, no matter what may have occasioned the omission 
to record it as required by the statute.” 

In order to be operative against the creditors of the mortgagors, a 
chattel mortgage must be recorded, first having annexed thereto the 
requisite affidavit, and having endorsed thereon a certificate of ac- 
knowledgment, both of which must be recorded with the mortgage. 

The certificate of acknowledgment to the mortgage in question 
not having been recorded with the mortgage in question rendered the 
mortgage void as against the creditors of the bankrupt. 





CHESTER v. PUBLIC SERVICE RY. CO. 


(N. J. Supreme Court, May, 1915). 
Lurching of Steel Car Does Not Imply Negligence—Burden of Proof. 
Case of John Chester against the Public Service Railway Com- 
pany. 
On rule to show cause. Argued before Gummere, C. J., and Jus- 
tices Garrison and Minturn. 


Messrs. Lefferts S. Hoffman, Leonard J. Tynan and Joseph Coult, 
Jr., for the Rule. 


Mr. Robert N. Crane, Contra. 


PER CURIAM: The gravamen of this action was the extra- 
ordinary lurching of the defendant’s car due to its negligent operation. 
Upon the crucial question whether there was any such extraordinary 
lurching, the burden was upon the plaintiff. The ordinary progress 
of a trolley car from rail to rail is, in a sense, a succession of jolts 
or lurches, and the saree is true to a greater extent upon the passing 
of the car on to a bridge, but these are not evidence of negligence. 
The ordinary incidents of operation may unbalance a passenger stand- 
ing up, as the plaintiff was, without any adequate support, 

This, however, is not actionable unless accompanied by proof of a 
lurching so unusual and violent as to suggest, if not to demonstrate, 
negligence. Upon this question, which is the crux of the case, the 
clear weight of the evidence is that no such extraordinary occurrence 
took place. 

The rule to show cause is made absolute. 





ADDE V. REILLY. 


ADDE v. REILLY 


(Essex Common Pleas, May, 1915). 
Workmen’s Compensation Act--Permanent Disability Not Total and Complete. 


Case of Charles A. Adde, Petitioner, against Joseph J. Reilly, 
Respondent. 


Mr. John V. Laddey for Petitioner. 
Mr. Conover English (McCarter & English) for Respondent. 


MARTIN, J.: It is not necessary for the Court to discuss the 
facts involved in this case. The decision of the case largely depends 
upon certain matters of fact. After consideration I have reached the 
conclusion that the petitioner was nine weeks in the hospital, and 
should be allowed seven weeks temporary and total disability of that 
period, and afterwards he was five months, or a period of twenty-one 
and a half weeks, at home and unable to do any work, and that one 
month thereafter, or four weeks, he was occasionally out of the house, 
but unable to transact business, so that he should be allowed for the 
total period of temporary and total disability, thirty-two and a half 
weeks. The disability permanent in quality but partial in character 
amounts to fifteen per cent. of the loss of the hand, or fifteen weeks; 
seventeen and a half per cent. of the loss of the leg, or seventeen and 
a half weeks, and certain injuries and results to be mentioned. 

In the case of O’Connell v. Simms Magneto Co., 37 N. J. L. J. 72; 
89 Atl. 922, it was held that, where the permanent disability is not 
complete, permanent and total, the full compensation for the total 
number of weeks should not be allowed. In that case this Court later 
reconsidered the allowance made, and, after rehearing the testimony 
and upon more complete evidence, made a considerable allowance. 
See case of O’Connell v. Simms Magneto Co., 37 N, J. L. J. 184. 

The Court in this case believes that the petitioner has fully sus- 
tained the burden of proof and satisfactorily shown that his condition 
is the result of the accident, and that the attempt to show that it 
was caused by constitutional or other disease has not shaken the 
petitioner’s proof. Petitioner has shown that, as a result of the injury 
to his back, he suffers (1) inability to sit long in one position; (2) 
slightly increased nervousness; (3) loss of some control of the func- 
tions of nature; (4) weakness of the back, and (5) detrimental effect 
upon general health. There seems to be nothing in the schedule of 
the specific amounts allowed for particular injuries, in section 11 of 
the Act, with which to compare these injuries. Therefore, it would 
seem proper, under the statutes and the authorities, to compare the 
loss with total permanent disability. 

A careful examination of the testimony leaves this matter in a 
somewhat unsatisfactory condition. If either of the parties desires to 
present further testimony upon this question, it may be done on 
[date assigned]. 





THE NEW JERSEY LAW JOURNAL. 


WILSON v. LAKE HOPATCONG ICE CO. 


(Hudson Common Pleas, Part 1, May 11, 1915). 


Workmen’s Compensation Act—Nervous Shock from Firing of Guns and Death— Burden 
of Proof. 


In the matter of the petition of Gretha Wilson, et al., against 
Lake Hopatcong Ice Co., a corporation. 


Mr. John V. Laddey for Petitioner. 
Mr. Robert Strange for Respondent. 


SULLIVAN, J.: This is a petition filed by the widow of William 
Wilson, alleging that her late husband died of some heart affection 
which was the result of an accident that happened to him while in 
the employ of the respondent, at Lake Hopatcong, in this State, on 
the night of May 10, 1913, or the early morning of May 11 of that year. 

It appears that the decedent was employed by the respondent as 
a foreman watchman at its works along Lake Hopatcong, and his 
duties seem to have been to see to it that the night watchmen at- 
tended to their duties at the three several plants comprising the works 
of respondent at the said lake. 

The evidence shows that on the night of May 10, or the early 
morning of May 11, 1913, some shots were fired at or near one of the 
ice houses of the respondent which was located at Duck Pond, and 
one of the watchmen located at said ice house was in such a nervous 
state on the following day that he was either sent home or he quit his 
job. The respondent claims that the nervous state of this man was 
due to alcoholism. There is some testimony which would support 
that claim. The petitioner claims that her husband also received 
such a nervous shock by reason of this shooting that it prostrated him, 
and that, when he came home to Bayonne on the 17th of May, his 
physical appearance showed the effects of this nervous shock so 
plainly that she questioned him with regard to the cause. She says 
she did not know where he was from May 3d to May 17th, and it 
appears from other testimony in the case that, during that period, 
he was working for the respondent at Lake Hopatcong. The peti- 
tioner further states that after Wilson’s return home on the 17th of 
May he continued to be in a highly nervous state, and would start up 
out of his sleep at nights, crying that he had been shot or was about 
to be shot, and imagining that people were looking in the window at 
him; and that on one occasion, on the evening of May 20th, which 
was the night before Ke died, she and her daughter returned home 
at about half past ten o’clock and found him sitting in the kitchen 
with his head upon his arms and his face purple, and that he insisted 
that men were looking in the window at him, and insisted that she 
should not only pull in the shutters, but that she should put news- 
papers over the window in order to shut out the sight of these men 
from him. It appears that after he returned home in Bayonne on the 
17th of May, he sought work from his former employer, the Standard 
Oil Co., in Bayonne, and was put to work there on the morning of 
May 20 at “squeezing” cans, which process consisted in holding the 
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body of a tin can in such a manner before a machine that, when a 
treadle was operated by the person so holding the can, the top and 
bottom of the can were fitted to the can by the machine. This had 
been his work prior to his going to Lake Hopatcong, and this was 
the work he did during the 20th of May. On said day he worked nine 
hours, and the foreman, who had known him for some years, testified 
that he noticed nothing peculiar about Wilson’s conduct or about his 
physical appearance, that he seemed to the foreman to be just the 
same as before he went to Lake Hopatcong, 

On the morning of May 21st Wilson dropped to the ground, either 
on the public highway, or at the gate of the Standard Oil Corporation’s 
plant in Bayonne, where he was going to work for the day, and after 
he was found an ambulance was summoned and he was taken to the 
Bayonne Hospital, where he lived for about a half hour after reaching 
there. He never regained consciousness after he dropped in the 
street. There was no testimony as to what he was doing immediately 
preceding his falling to the ground in his death agony. An autopsy 
was performed on his body by the county physician and the assistant 
county physician of Hudson county, and they found that the left side 
of Wilson’s heart was enlarged, that the aorta was sclerotic, and that 
there was a condition of brain inflammation which both physicians 
testified was natural to the heart condition which they found. Their 
conclusion as to the cause of death was that he died of syncope pro- 
duced by dilatation of the heart. It was further the opinion of the 
county physician, Dr. King, that the heart condition had existed for 
a period of at least one year; and it was the opinion of the assistant 
county physician, Dr. Hasking, that the heart condition which they 
found by the autopsy was certainly more than two weeks old. There 
was also testimony by other physicians. All of the medical men 
who testified at the trial agreed that the exciting cause of death must 
have been some form of exertion, either physical or mental, and any 
unusual or severe physical or mental exertion might produce the 
dilatation of the heart which in turn produced the syncope which 
caused death. The petitioner claims that the exciting cause of death 
was the fright which the decedent received at Lake Hopatcong on 
the 10th or 11th of May; that it was a sustained shock that lasted 
until the 21st of May and culminated in the death of the decedent. 
She is supported in this view by the physician of the Bayonne Hos- 
pital, who picked up the decedent and took him in an ambulance to 
the Bayonne Hospital; and also by another physician from Newark 
who did not see the decedent. 

I am quite clear that if this be the fact, petitioner is entitled to 
compensation under the Act. Yates v. So. Kirby Featherston and 
Hernsworth Colliery, 3 B. W. C. C. 418. 

Both Dr. King and Dr. Hasking, however, give it as their opinion 
that the shock which the decedent received on the 10th or 11th of May, 
if he did receive such shock, did not cause his death, because such a 
long interval of time elapsed after the shock up to the time of death, 
and they did not believe that that could have been the exciting cause, 
and while they both testified that it was possible for such a shock 
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to cause death at a period of ten days afterwards, it was not in their 
opinion probable. 

This leaves us in the situation of endeavoring to extract from the 
evidence the exciting cause of the death of William Wilson. His wife 
testifies that, upon his return home, he was not only in a state of high 
nervous tension, having hallucinations which I have before averted to, 
but that he frequently said to her, and to other people in her presence, 
that he would not take the job again if he were paid a thousand 
dollars a day, or five hundred dollars a day. We have also the testi- 
‘mony of one of the watchmen who worked with the deceased on the 
night of the shooting, to the effect that Wilson was beside himself 
with fright ; that he was plainly unnerved, and imagined that he could 
see men in the darkness in places where those with him could not 
discern such men, and that so realistic was this imagining of his that 
he actually fired one or two shots at a supposed man on the runway 
of an ice-house. This fellow-watchman further says that this nervous 
state of Wilson continued all that night and the following day, and 
during the remainder of the time that he, the witness, was at Lake 
Hopatcong, he having left the Lake on the 13th of May. On the other 
side we have the testimony of Mr. Bernard Brady, who was the treas- 
urer of the respondent and its general manager at Lake Hopatcong. 
He says that he saw Wilson on the morning of May 11th at about 6:30 
or 7 o'clock, and that he did not then, or at any subsequent time up to 
the 17th of May, when the job was through and Wilson let go, notice 
any nervousness whatever in Wilson’s appearance or behavior ; in fact 
he thought Wilson’s physical appearance had much improved during 
his stay at Lake Hopatcong. This testimony of Mr. Brady is sup- 
ported by the testimony of the time-keeper at the Lake Hopatcong 
plant, by the barber who shaved Wilson at his place there, and an- 
other man who was in the employ of the respondent. There being 
such a disagreement in the testimony with regard to the condition of 
Wilson after May 10th, it becomes necessary to examine the circum- 
stances to see if they will throw any light on the question. 

It is a fact that Wilson remained at work at Lake Hopatcong up 
to and including the 17th of May, which was a period of six or seven 
days after the alleged fright. Now it does not seem likely, if he would 
not take a thousand or five hundred dollars a day to go back on the 
job, that he would have remained at five dollars a day for a period 
of about a week after the only occurrence that could have frightened 
him. It is also noteworthy that upon his return to Bayonne, he sought 
out the man who had*secured him this Lake Hopatcong position, for 
the purpose of seeing if he could not secure him another of the same 
kind, and if his fellow-watchman was in such a state of trepidation 
on May 11th that he left the job and went away, it is not clear to m¢ 
why Wilson should not have adopted the same course, if he also was 
frightened as much as has been testified to. 

The burden of proof in these cases is upon the petitioners to 
make out all of the essential elements necessary to bring them within 
the protection of the Act. 

I think the petitioner herein has failed to sustain this burden 
and I will dismiss the petition. 
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NEWBAKER v.N. Y.. S. & W. R. R. CO. 


(Warren Common Pleas, June, 1915). 


Workmen’s Compensation Act— Limitation in Act—Interstate and Intrastate Compensation 
Laws—Injury to Physical Functions. 


Case of Charles J. Newbaker, Petitioner, against New York, Sus- 
quehanna & Western R. R. Co., Respondent. Petition filed under 
Workmen’s Compensation Act. 


Mr. William H. Morrow for Petitioner. 
Mr. George M. Shipman for Respondent. 


ROSEBERRY, J.: Petitioner was ruptured on the lower part 
of the left side of the abdomen about the eleventh day of March, 1913, 
by accidentally being struck by the handle of respondent’s handcar, 
while at work for respondent, on a section of its road lying between 
Hainsburg and Columbia, Warren county, N. J., in assisting to set 
off a handcar about five o’clock in the afternoon to allow the passage 
of a mixed train of cars of the respondent, on the respondent’s rail- 
road, running from Jersey City, N. J., to Stroudsburg, Pa., and there 
connecting with the Wilkes-Barre and Pennsylvania Railroad. The 
respondent was at the time engaged in interstate commerce, also in 
intrastate commerce. The injury to petitioner arose out of and in the 
course of his employment by respondent, at the close of a day’s work 
as track repairer, upon a section of the railroad between Hainesburg 
and Columbia, N. J., about the eleventh day of March, 1913, and the 
petition was filed March 13th, 1915, about two years after the injury 
occurred. 

The first defense raised by the respondent is that the petitioner 
should have filed his petition within one year after the accident, ac- 
cording to the amendment to the Workmen’s Compensation Law 
of 1913, page 314, paragraph 23, as amended. 

There is no limitation of time in the Act of 1911 in which to 
bring suit. Does this amendment of 1913 to that Act have a retro- 
spective application, or is it prospective only? 

The Supreme Court of the United States, in the -United States 
v. Heth, 3 Cranch, 413, held that “words in a statute ought not to 
have a retrospective operation unless they are so clear, strong and 
imperative that no other meaning can be annexed to them, or unless 
the intention of the Legislature cannot be otherwise satisfied, and 
such is the settled doctrine of this Court,” citing a number of cases. 

The Court of Errors and Appeals of this State, in Williamson 
v. N. J. Southern R. R. Co., 2 Stew. 311, after quoting the above 
tule of construction of a statute, says: “This rule ought especially 
to be adhered to when such a construction will alter the pre-existing 
Situation of the parties or will affect their antecedent rights, services 
or remuneration, which is so obviously improper that nothing ought 
to uphold and vindicate the interpretation, but the unequivocal and 
inflexible import of the terms, and the manifest intention of the 
Legislature. United States v. Heth, 3 Cranch 399-413. This rule of 
Construction has been repeatedly enunciated and enforced by the 
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Courts of this State.” And it held that the third section of the Act 
relating to statutes is only declaratory of the law as judicially pro- 
nounced in Hunt v. Gulick, 4 Hal. 205. The same Court in Boylan 
v. Kelly, 9 Stew. 334, cited with approval the same rule. It said, in 
the case of the Citizens Gas Light Company v. Alden, 15 Vroom 654, 
that “all legislation is framed or presumed so to be, in view of this 
conspicuous canon of construction governing in Courts where the 
duty of interpretation is imposed.” 

In Allen v. Township of Bernards, 28 Vroom 306, the same Court 
again said: “Under a well settled rule of statutory construction, such 
a purpose is not implied in language which has full force if applied to 
the future only.” And in Williams v. Bayonne, 26 Vroom 63, it must 
“admit of no doubt that a retrospective operation was intended.” 

In Barnaby v. Bradley & Currier Co., 31 Vroom 162, the same 
Court said: “To give to the Act of 1895 the effect of limiting the time 
for which the statutory lien of the prior Act should continue without 
the claim being filed, would deprive the plaintiff of a right with respect 
to its debt which it had when its contract was made and the work was 
done . . .  Ifapplied in this suit the Act of 1895 would affect and 
impair and even destroy a right of the plaintiff which accrued to it § 
under the preceding Act within the meaning of the third section of 
the Act relative to statutes.” 

The law of 1911, p. 136, says: “Every contract of hiring 
shall be presumed to have been made with reference to the provisions 
of Section 11 of this Act.’ There is no limitation under the law of 
1911 within which compensation shall be made. The limitation of one 
year was made by the amendment of 1913, after the injury to peti 
tioner had occurred, and after the right to compensation without 
limitation had accrued under the Act of 1911, unless a limitation ap- 
plied under the general statute of limitations. 

The decision by the Supreme Court in Bretthaner, Adm’, v. 
Jacobson, 50 Vroom 223, holds, on page 225 near ‘bottom, that “it 1s 
entirely settled that, until the period fixed by such a statute has ar- 
rived, the statute is a mere regulation of the limitation, and, like other 
such regulations, subject to legislative control. But this provision 
of the Death Act is not an ordinary statute of limitation.” The Court 
held that the death occurred under the twelve months’ limitation. 
The action could not be extended for two years under a later amend- 
ment to the Death Act. This case was decided on March 2, 1910. On 
the 12th day of April, 1910, the Legislature passed a law which was 
an amendment to the Act of 1874, which incorporated the words “or 
limitation,” so that it reads, “but every such act done, or right or lim- 
itation vested or accrued.” The word “limitation” was not in the Act 
of 1874, and did not become a part of that Act until the amending of 
April 12, 1910. 

The injury having occurred to the petitioner before the amend- 
ment of 1913 was passed, the right or limitation became vested of 
accrued under the Employers’ Liability Act of 1911. The right and 
liability of petitioner and respondent became fixed and is subject to the 
provisions of the Act of 1911. The amendment of 1913, so far as ts 
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period of limitation is concerned, is fully satisfied, if applied prospec- 
tively, and the law requires such construction under the decisions in 
the cases cited. The Common Pleas Court of Essex County held that 
causes of action under Section 2 of the Act of 1911, which accrued 
prior to the enactment of the amendment of April 1st, 1913, are not 
affected by the one year limitation. Frandhino v. C. M. Grey, 37 N. J. 
L. J. 203. 

Did the injury happen to the petitioner while the respondent was 
engaged in interstate or intrastate commerce, and would the Federal 
Employers’ Liability Law, under the circumstances of this case, 
apply? 

The evidence does not show any negligence on the part of the 
respondent. The Federal Employers’ Liability Law is grounded upon 
some negligence of the interstate common carrier by railroad. In the 
case of the Illinois Central Railroad Company v. Behrens, Administra- 
tor (decided April 27, 1914), 233 U. S. 473, the Supreme Court of the 
United States said: “Passing from the question of power to that of 
its exercise, we find the controlling provision in the Act of April 22, 
1908, reads as follows: ‘Section 1. That every common carrier by rail- 
road while engaged in commerce between any of the several 
states . . . Shall be liable in damages to any person suffering 
injury while he is employed by such carrier in such commerce, or, in 
case of the death of such employé, to his or her personal representa- 
tive . . . for such injury or death resulting in whole or in part 
from the negligence of any of the officers, agents, or employés of such 
carrier, or by reason of any defect or insufficiency, due to its negli- 
gence, in its cars, engines, appliances, machinery, track, roadbed, 
works, boats, wharves or other equipment.’ ” 

From this recital of the Act it appears that the Federal Employers’ 
Liability Law applies to an interstate railroad carrier only where the 
injury to the employé is the result of negligence, as stated, on the part 
of the interstate carrier. ‘The testimony in this case does not show 
any negligence on the part of the respondent under the statute, and, 
therefore, the Federal Employers’ Liability Law cannot apply to this 
case. , 

The Court, in the case cited, said further: “Giving to the words 
‘suffering injury while he is employed by such carrier in such com- 
merce’ their natural meaning, as we think must be done, it is clear 
that Congress intended to confine its action to injuries occurring when 
the particular service in which the employé is engaged is a part of 
interstate commerce. The Act was so construed in Pedersen v. Dela- 
ware, Lackawanna & Western Railroad Company, 229 U. S. 146. It 
was there said (p. 150) : “There can be no doubt that a right of recovery 
thereunder arises only where the injury is suffered while the carrier 
is engaged in interstate commerce and while the employé is employed 
by the carrier in such commerce.’ ” 

Again (p. 152): “The true test always is: Is the work in question 
a part of interstate commerce in which the carrier is engaged ?” 

Turning to the last-named case (Pedersen v. D., L. & W. R. R. Co. 
229, U. S. 146), we find the Court divided upon the application of the 
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law. On page 155, Justice Lamar, Justices Holmes and Lunton con- 
curring, said, in a dissenting opinion, that “the plaintiff was carrying 
bolts to be used in repairing a bridge. That was not interstate com- 
merce, and in my opinion the Court below properly held that his 
rights were to be determined by the laws of the State of New Jersey 
and not by the Act of Congress.” This was said on the ground that 
“Congress itself limits the operation of the statute to persons while 
employed in interstate commerce, the statute does not extend to its 
incidents and is confined to transportation.” The majority opinion 
‘of the Court held that (p. 152) “it was necessary to the repair of the 
bridge that the materials be at hand, and the act of taking them there 
was a part of that work. In other words it was a minor task which 
was essentially a part of a larger one.” The plaintiff was injured by an 
intrastate passenger train. 

Whatever may be the views expressed above, this Court has no 
dissenting view on the use of a handcar, which is in its nature of 
strictly local use in intrastate commerce. It plied between Haines- 
burg and Columbia, in Warren County, N. J., a distance of four or five 
miles over the tracks of the railroad of the respondent, in carrying the 
track repairers of that section of the railroad to and from their work. 
It was not necessary to the repair of the roadway, however useful and 
convenient it might be, but its use was strictly of a local nature and 
intrastate. The Federal Employers’ Liability Act cannot interfere 
with this view of the case. Its exclusive nature is not applicable here, 
as I deemed it to be in the case of Rounsaville v. Central R. R. Co. of 
N. J., 37 N. J. L. J. 295. 

I am satisfied that an operation for hernia, from the testimony in 
the case, is not a dangerous or even serious operation to remove peti- 
toner’s disability, and would leave the patient perfectly well. That 
was the opinion of one of the physicians sworn in the case, and 1s 
uncontradicted by the other two physicians also sworn, althowgh Dr. 
Beck said his recovery was doubtful. But this was spoken of his 
continuing present condition, and not in case of an operation. 

In the case of Houghlin v. Swift & Co., 37 N. J. L. J. 81, it was 
uncontradicted that an operation would entirely relieve the petitioner 
from any effect of the injury. In the present case the hernia was a 
small one in the lower part of the left abdomen, which could be reme- 
died by a properly fitting truss, or entirely cured by an operation safe 
and easy of performance. The testimony is that the truss worn would 
become frequently displaced, causing inconvenience, suffering and 2 
danger of strangulatidn. 

Under the English Workmen’s Compensation Act, 1906, Sec. 1, 
where a workman suffered an incapacity by reason of an accident, 
and it appeared that a reasonable and safe surgical operation would 
relieve or remove his incapacity, and that he refused to consent to 
the same, it was held that his continued inability to work at his trade 
was due to his refusal of remedial treatment, and not the result of 
the original accident. Warmicken v. R. Moreland & Son, Limited, 
1 K B. (1909) 184. But the Workmen’s Compensation Act of New 
Jersey is otherwise, because, it is held in Feldman v, Braunstein 
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(decided March 29, 1915) 93 Atl. Rep. 679: “Whether the petitioner 
would submit to an operation rested on his will alone, and he had 
nothing to gain pecuniarily by taking the risk that necessarily attends 
all operations. . . . It is for the Court, under the Statute, to 
determine the compensation, and the Court can act only on the facts 
before it, and not upon the uncertain possibilities of the future.” As 
it rests upon the petitioner’s will alone whether he will have an opera- 
tion, the Court can act only upon the facts before it. Consequently 
I must hold that the ‘hernia is of a permanent nature. “The expres- 
sion ‘disability’ in the Workmen’s Compensation Act refers to the 
loss of a member or of a function rather than to a loss of earning 
power.” De Zeng Standard Co. v. Pressey, 92 Atl, Rep. 278. 

The Act provides that in all other cases of the class specified in 
Clause “C,” “or where the usefulness of a member or any physical 
function is permanently impaired, the compensation shall bear such 
relation to the amount stated in the above schedule as the disabilities 
bear to those produced by the injuries named in the schedule.” 
Rakie v. D., L. & W. R. R. Co., 88 Atl. Rep. 953; Barbour Flax 
Spinning Co, v. Hagerty, 56 Vroom, 407. 

The abdomen in this case is a physical function permanently 
impaired ‘by hernia, but the relative amount to be determined by 
Schedule “C” is very difficult. The petitioner says that, before the 
accident, his average daily work was nine hours, at fifteen cents an 
hour, making daily wages of $1.35, and weekly wages of $8.10. After 
the accident causing his injury, his earning capacity was about sev- 
enty-five cents a day. His earning capacity or disability, therefore, 
was reduced ‘by the injury to five-ninths of its former ability, or, in 
other words, the disability was four-ninths of his former ability for 
work in the same line of work. 

The pay checks beginning November, 1912, given by respondent 
to petitioner up to March 11, 1913, show petitioner’s earning capacity 
to be as stated above, and that the loss in his earning capacity is less 
than the minimum rate of five dollars a week. 

Under the Act of 1911, the compensation to petitioner must be 
made under Sec. 2, Par. 11, Clause B, for disability, total and per- 
manent; the compensation shall be paid during the period of such 
disability, not, however, beyond four hundred weeks. Under Clause C, 
for disability, partial but permanent. The difference between Clauses 
“B” and “C” is that one is total, the other partial. So that some 
calculation must have been made from the total disability to the sev- 
tral degrees of partial disability. Therefore, if total permanent dis- 
ability cannot exceed four hundred weeks, then petitioner lost four- 
ninths of four hundred weeks, which equals 177 7-9 weeks. In other 
words, if his permanent daily disability is four-ninths of his daily 
average ability, then for four hundred weeks it must be four-ninths 
of four hundred weeks. This is the only reasonable, rational basis of 
calculation without guessing, that occurs to me at the present time. 
_ The accident to the petitioner arose out of and in the course of 
his employment by the respondent, of which the respondent had notice 
Within a week or two after the accident. 
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I will order compensation to be paid by respondent to petitioner 
at the minimum rate of five dollars a week for one hundred seventy. 
seven and seven-ninths weeks for partial permanent disability with 
costs to petitioner. 





SCHMOLL v. WEISBROD & HESS BREWING CO. 


(Atlantie Common Pleas, June, 1915). 
Workmen’s Compensation Act—Accident in Course of Employment—Assault Without 
Motive Shown—Street Hazards Taken by Employe. 


Case of Lena F. Schmoll, Administratrix of the estate of Eugene 
K. Schmoll, deceased, Petitioner, against Weisbrod & Hess Brewing 
Co., a corporation, Respondent. Petition filed under Workmen’s Com- 
pensation Act. 

Mr. U. G. Styron for Petitioner. 

Mr. Edward L. Katzenbach for Respondent. 


SHINN, J.: This matter came on for a hearing on May 6, 1913, 
and the Court of its own motion, by order dated May 10, 1915, re- 
quired petitioner to produce, on May 15, 1915, testimony touching the 
character for peace, good order, etc., of the route traversed by de- 
cedent in the course of his employment for respondent. 

By agreement of counsel the following facts were stipulated: 

Eugene K. Schmoll was a citizen of Atlantic City, in the County 
of Atlantic and State of New Jersey, upon the nineteenth day of De- 
cember, 1914. He was employed at that time, and had been employed 
for some time prior thereto, by Weisbrod & Hess Brewing Company, 
a Pennsylvania corporation licensed to do business in the State of New 
Jersey. He was in receipt of wages amounting to twenty dollars per 
week, and had been in receipt of such amount for a considerable time 
prior to the happening of the event hereinafter recited. He was em- 
ployed as a route foreman, and his duties were to deliver the wares 
of the Weisbrod & Hess Company to its customers in Atlantic City. 
On the nineteenth day of December, 1914, he had delivered some of 
these products to a customer at 316 Rosemont Avenue, Atlantic City, 
New Jersey, leaving his horse and wagon on the street. As he was 
returning to the horse and wagon from the delivery of the goods he 
was criminally assaulted and shot by an unknown person not in the 
employ of Weisbrod & Hess Brewing Company. Immediately there- 
after he was removed for treatment to the Atlantic City Hospital in 
Atlantic City, New Jersey, where he remained under treatment until 
December 29, 1914, when death ensued as a result of the shooting. 

Weisbrod & Hess Brewing Company had knowledge of the shoot- 
ing, as would be required of an “accident” in the Workmen’s Compen- 
sation Act, and after his death, through its manager, paid ten dollars to 
Lena F. Schmoll, his wife. The Surrogate of Atlantic County has 
granted letters of administration upon the estate of Eugene K 
Schmoll, the man who was thus shot and killed, to Lena F. Schmoll as 
his administratrix, the petitioner. 
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The petitioner seeks compensation under “An Act prescribing the 
liability of an employer to make compensation for injuries received by 
an employé in the course of the employment, establishing an elective 
schedule of compensation and regulating procedure for the deter- 
mination of liability and compensation thereunder,” approved April 4, 
1911, and the acts supplemental thereto and amendatory thereof. The 
respondent declines to pay such compensation by reason of the fact 
that it contends that the injury received by Eugene K. Schmoll, of 
which he died, was not “an accident arising out of and in the course 
of his employment” for which compensation is allowed by the fore- 
going Act. 

The case arises under Section 2 of the Workmen’s Compensation 
Act, no notices having been served by either party upon the other to 
remove the case from the operation of said section. 

The deceased, Eugene K. Schmoll, after being shot, mounted the 
wagon and drove the same to the place occupied by the Weisbrod & 
Hess Brewing Company. 

Other facts as developed by the testimony follow: 

Decedent left him surviving, as dependents, Lena F. Schmoil, 
widow, 26 years old; Eugene H. Schmoll, son, 6 years old; William K. 
Schmoll, son, 5 years old, and Lewis F. Schmoll, son, 1 year old. 

Funeral expenses amounted to more than $100.00. 

It was the duty of decedent, on Saturday night of each week, to 
deliver bottled beer and collect moneys due therefor, the collections 
varying in amount from $20.00 to $30.00, and being upwards of $15.00 
on the night of December 19, 1914, the date of the accident. 

The route covered by decedent included all territory north of 
Arctic avenue, between New York and Missouri avenues. 

At the hearing on May 15, 1915, Chief of Police Woodruff said 
the territory lying between New Jersey avenue on the east, and 
Mississippi avenue on the west, and Arctic avenue on the south, and 
Mediterranean avenue on the north (of which a portion of the route 
traversed by decedent constitutes a very large part) requires more 
police attention than any other portion of Atlantic City; that among 
the crimes and offenses committed therein are “drunkenness, gam- 
bling, speakeasies, assault and battery, assault with intent to kill, 
murder and robbery”—the latter offense usually being committed in 
some other portion of the city and the culprit apprehended in said 
district. Mark Lacey, a Sergeant of Police, on being asked if it would 
be safe for a man known to carry money with him to go into that 
aenty (that described by Woodruff) at night, replied: “If he didn’t 
show it.” 

Another member of the police department, and several persons 
who resided in or whose business called them to the district covered 
by decedent, some of whom collected money therein, testified that 
they had never been molested. 

Petitioner contends that decedent met with an “accident” such 
as is contemplated by the Act under which this proceeding is brought, 
and that it arose out of and in the course of his employment, while 
respondent insists that the injury may have been received by the 
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happening of an untoward event which, in some instances, has been 
given judicial sanction as an “accident,” and while it may be argued 
that it happened “in the course of the employment,” it cannot be even 
remotely contended that it was something which “arose out of” the 
employment within the definition of the English cases cited and 
followed in our own Courts. 

Mr. Justice Trenchard, speaking for the Court, in the leading 
case of Bryant v. Fissell, 86 Atl. 458, analyses the elements necessary 
‘to warrant an award under the Workmen’s Compensation Act as fol- 
lows: “To warrant a recovery, it must appear that Bryant’s death 
was caused by (a) an accident, (b) arising out of, and (c) in the 
course of his employment. Even though the injury arose out of 
and in the course of the employment, if it be not an ‘accident’ within 
the purview of the Act, there can be no recovery. Even if there be 
an accident which occurred ‘in the course of’ the employment, if it 
did not arise ‘out of the employment’ there can be no recovery; and 
even though there be an accident which arose ‘out of the employ- 
ment,’ if it did not arise ‘in the course of the employment’ there 
can be no recovery.” 

Among other definitions of an “accident” are the following: 

“Within the purview of the Act, an ‘accident’ is an unlooked-for 
mishap or untoward event which is not expected or designed.” 
Fenton v. Thornley & Co. (1903) A. C. 443, 19 T. L. R. 684; Clover, 
Clayton & Co. v. Hughes (1910) A. C. 242, T. L. R. 359. 

“Accident: Anything that happens or begins to be without de- 
sign, or as an unforeseen event; that which falls out by chance; a 
fortuitous event or circumstance.” Century Dictionary. 

Buckley, L. J., in Fitzgerald v. Clarke & Son (1908) 2 K. B. 796, 77 
L. J. K. B. 1018, holds “that an accident arises ‘in the course of the em- 
ployment’ if it occurs while the employé is doing what a man so em- 
ployed may reasonably do within a time during which he is employed, 
and at a place where he may reasonably be during that time.” 

“An accident is an unlooked-for mishap or untoward event which 
is not expected or designed; whether the mishap is designed or ex- 
pected is to be judged from the victim’s point of view.” Bryant v. 
Fissell, supra: “An unusual and unexpected result attending the per- 
formance of a usual and necessary act.” Williams v. U. S. Mut. Acc. 
Assn., 14 N. Y. Supp. 728. 

It will be noted that it is stipulated that “On the nineteenth day 
of December, 1914, he (Schmoll) had delivered some of these products 
to a customer at 316 Rosemont avenue, Atlantic City, New Jersey, 
leaving his horse and wagon on the street. As he was returning to the 
horse and wagon from the delivery of the goods he was criminally as- 
saulted and shot by an unknown person not in the employ of Weisbrod 
& Hess Brewing Company. Immediately thereafter he was removed 
for treatment to the Atlantic City Hospital in Atlantic City, New 
Jersey, where he remained under treatment until December 29, 1914, 
when death ensued as the result of the accident.” 

It was the duty of the decedent to deliver beer at the very place 
where he was assaulted, and there being no evidence that he invited or 
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expected the assault, but, on the contrary, he was performing his 
duties in the customary way, there seems to be no doubt but that he 
met with an “accident” “in the course of his employment,” and I so 
find. Did the “accident” arise “out of” his employment? 

Buckley, L. J., in Fitzgerald v. Clarke & Son, supra, defining “acci- 
dent arising out of and in the course of his employment,” says: “The 
words ‘out of’ point, I think, to the origin and cause of the accident; 
the words ‘in the course of’ to the time, place and circumstances under 
which the accident took place. The former words are descriptive of 
the character and quality of the accident; the latter words relate to 
the circumstances under which an accident of that character or quality 
took place. The character or quality of the accident as conveyed by 
the words ‘out of’ involves, I think, the idea that the accident is in 
some sense due to the employment. It must be an accident resulting 
from a risk reasonably incident to the employment.” 

The case under consideration differs from any reported case both 
in this country and in England, in that it involves a criminal act by a 
third person who is not a fellow employé, and for the commission of 
which crime there is no assigned or proven motive. 

In the English case of Nisbet v. Rayne & Burne (1910) 2 K. B. 
687, a cashier, whose weekly duty it was to carry a large sum of money 
to a distant point for the purpose of paying his employers’ workmen, 
was murdered and also robbed of his employers’ property. Compen- 
sation was awarded on the theory that from the nature of employment 
robbery and other things incidental thereto could reasonably be ex- 
pected. , 

In another English case, Martin v. J. Lovibond & Sons, 2 K. B. 
(1914) 227, the employé, a drayman for a brewing company, left his 
dray on one side of a street, crossed to a saloon on the other side for 
the purpose of procuring a glass of beer. On returning to his dray he 
was injured by being struck by an automobile, and compensation 
awarded on the ground that he was exceptionally exposed to street 
conditions. 

In Bryant v. Fissell, supra, the accident was the result of an iron 
bar being dropped by a workman employed by a contractor other than 
the one who employed the person injured. Hulley v. Mossbrugger, 93 
Atl. 79, presents a different situation in that a fellow workman, in a 
spirit of play, made a pass by which it was intended either to knock 
off decedent’s hat or to strike him; in dodging, decedent slipped on the 
concrete floor, fell and sustained fatal injuries. It was argued that the 
facts did not warrant the trial Judge in finding that the accident arose 
out of decedent’s employment. Mr. Justice Kalisch, speaking for the 
Supreme Court, held: “It is a matter of no consequence whether or not 
the workman, at the time he made the attack, was acting within the 
scope of his employment. It was a negligent act of the fellow work- 
man to make a pass at the decedent while passing him on the slant of 
the concrete floor.” 

The question of criminal assault, which is an element of the case 
at bar, arose in McNeil v. Mountain Ice Co., 38 N. J. L. J. 109. 
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The facts of the McNeil case are that while McNeil was engaged 
in “switching” ice, Toomey, whose duty was to receive the ice from 
the switchers, struck McNeil a blow upon the head with an ice Pick, 
at the time standing in the rear of McNeil, under such circumstances 
that McNeil was unaware of the impending attack. Toomey was in- 
dicted for the assault, pleaded guilty and was committed to the State 
Home for Boys at Jamesburg. Salmon, J., before whom the case was 
tried in the Morris Common Pleas, citing the case of Hulley v. Moss- 
‘ brugger, supra, says: “That case is distinguished in that the fellow- 
workman’s act did not appear to have been criminal; but the principle 
that it emphasizes is the conduct of the injured person in that it did 
not invite the attack, and that, whether or not the workman who made 
the attack was acting within the scope of his employment, was of no 
importance. The conclusion is therefore reached that the said Albert 
McNeil sustained personal injuries, the extent of which is not here and 
now determined, by an accident arising out of and in the course of 
his employment by the respondent in this case.” 

The foregoing cases cover every element of the case at bar except 
the motive impelling the assault. It has already been stated that no 
motive is assigned or proven. Are the circumstances surrounding the 
assault such as would warrant the inference to be drawn that the acci- 
dent to Schmoll arose “out of” his employment? 

Bryant v. Fissell, supra, holds that “the burden of furnishing 
evidence from which the inference can be legitimately drawn that the 
death of an employé was caused by ‘an accident arising out of and in 
the course of the employment’ rests upon the claimant.” 

The following principle is laid down in Fennah v. The Midland, 
&c., Railway, 4 B. W. C. C. 440: “The Judge is entitled to draw an 
inference, but cannot arrive at it by guess or conjecture; and the onus 
is, in the first instance, on the applicant to furnish evidence from which 
an inference in the applicant’s favor can be legitimately drawn.” 

It was the duty of Schmoll, the decedent, to deliver beer on Sat- 
urday night of each week and collect money in payment therefor, in 
a section of Atlantic City which is admittedly populated, in part, by 
persons of intemperate and vicious habits; that he collected and had 
in ‘his possession money was known to at least all from whom the 
collections were made. Does it follow that the nature of Schmoll’s 
employment was such that it could reasonably be inferred that there 
was a risk of his being assaulted? 

“A risk is incideftal to an employment when it belongs to or is 
connected with what the workman has to do in fulfilling his contract; 
it may be an ordinary risk directly connected with the employment, 
or an extraordinary risk which is only directly connected with the 
employment owing to the special nature of the employment.” Bryant 
v. Fissell, supra. “For an accident to arise out of an employment, it 
is not necessary that the employment be the proximate cause of the 
accident; it is enough if the employment be a cause in the sense that 
but for the employment the accident would not have happened.” 
Terlecki v. Strauss, 89 Atl. 1023; Hanglin v. Swift & Co., 37 N. J. 
L. J. 81. 
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“An accident which happens to a workman when he is doing 
something which he was employed to do arises out of his employ- 
ment.” Houghton v. W. G. Root Const. Co., 35 N. J. L. J. 332. 

“If a driver is shown to have sustained an accident at a place to 
which he was neither authorized nor instructed to go, such accident 
did not arise out of and in the course of his employment.” Everett v. 
Eastaff & Co., Gordon’s W. C. Rep. (1913) 164. 

Schmoll, by virtue of his employment, was subjected to all the 
street hazards. It is clear that if, while in the performance of his 
duties, he had been injured by an automobile (Martin v. J. Lovibond 
& Sons, supra), his dependents could recover, and, if the automobile 
was recklessly driven, it would have ‘been a criminal assault, as has 
recently been held by Mr. Justice Garrison in State v. Schutte, 93 
Atl. 112. 

There certainly could be no motive assigned if one is criminally 
assaulted by being injured by an automobile so recklessly driven that 
the driver has no regard for the life or limb of those unfortunate 
enough to be in the way, although by reason of the lawless conduct 
of the driver, there is an implied intent on his part to injure all who 
do not or cannot seek safety. If this reasoning be sound it would 
seem that the instrument employed to inflict the injury constituting 
an “accident” is of no moment, provided the person to whom the 
accident befell did not wilfully place himself in jeopardy. 

This, so far as the evidence discloses, Schmoll did not do. He 
was doing what was required of him. 

The neighborhood where the accident occurred is admittedly of 
such a character as to require energetic police protection; a neigh- 
borhood where drunkenness, speakeasies, assaults and _ batteries, 
assaults with intent to kill and murders are committed with greater 
frequency than in any other part of Atlantic City, and where persons 
who commit robbery resort, and where one may only safely carry 
money if it is not shown. 

It may be inferred that one engaged in a business similar to that 
pursued by Schmoll, and whose duty called him to such a neighbor- 
hood, might expect an assault, not necessarily fatal, as a reasonable 
incident to his employment—an extraordinary risk which was in- 
directly connected with his employment owing to its special nature. 

I find, therefore, that Schmoll’s death was the result of an accident 
arising out of and in the course of his employment. 

There being four dependents, petitioner is entitled, in addition 
to funeral expenses to the amount of one hundred dollars, fifty per 
cent. of the wages decedent received at the time of the accident, for 
a period of three hundred weeks from January 12, 1915, besides costs. 

An order will be made in accordance with the above facts, and an 
allowance of one hundred and fifty dollars to be paid by petitioner to 
her counsel. 





Authority to fill in the name of a grantee in a deed in a blank 
left for that purpose is held in Board of Education v. Hughes (Minn.) 
41 L.R.A. (N.S.) 637, not necessarily to be in writing. 
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IN RE NORTH AMERICAN ECCLESIASTICAL CONSISTORY. 


(State Board of Equalization of Taxes, June, 1915.) 
Taxation— Exemption of Seminary Property— Title Held by Trustee. 


In the matter of the application of North American Ecclesiastical 
Consistory for exemption from the tax assessment for the year 1914 
on property situate in the borough of Bergenfield, County of Bergen 
and State of New Jersey. 


Mr. William J. Dowd for Petitioner. 
Mr. Frank G. Turner for Respondent. 


THE BOARD (Memorandum by Mr. Jess): The appeal in this 
case is from a judgment of the Bergen County Board of Taxation con- 
firming an assessment of $25,625 against the property, real and per- 
sonal, of the petitioner. The appeal was filed by the North American 
Ecclesiastical Consistory, but the title to the property at the time of 
the assessment complained of was in Platon Rozdestvensky, the Arch- 
bishop of the Russian Orthodox Catholic Church of North America. 
In June, 1914, this prelate was succeeded by Bishop Alexander Nemo- 
lonsky, and the property was conveyed to him. 

It appears from the testimony of the secretary of the North 
American Ecclesiastical Consistory that that body is an unincor- 
porated board consisting of five ministers of the Russian church, 
presided over by a Bishop or Archbishop, and exercising supreme 
authority over the conduct and finances of the Russian church in 
North America, subject only to the superior control of the Holy Synod 
at Petrograd. The legal title to its property is vested in the Bishop 
or Archbishop and by him held in trust for the uses and purposes of the 
Consistory. The particular property covered by the assessment under 
review consists of about ten acres of land, on which are located a 
building used as the official orthodox seminary of the church, a dwell- 
ing for the servants, a stable and a chicken house. There were twenty- 
six students in the seminary at the time of the hearing, and each of 
them was paying $18 a month, during the seminary term from Sep- 
tember to June, for board, lodging, laundry and medical services. 
The only other charge paid by students is $3 a year for books. The 
seminary cost per student is said to be about $40 per month. 

Exemption from taxation is claimed for the buildings and the ten 
acres upon which the are situated, on the ground that the buildings 
are used for a seminary not conducted for profit, and on the further 
ground that the buildings are used exclusively for purposes considered 
charitable under the common law. Both claims are based upon the 
provisions of section 3, subdivision 4 of the General Tax Act. The 
evidence is convincing that the chief of the buildings assessed 1s 4 
seminary not conducted for profit. It is therefore exempt, together 
with the land on which it is situated, necessary to its fair use and en- 
joyment, not exceeding five acres. Having found this to be its status, 
the resultant exemption follows as provided in the statutes for prop- 
erty within the class to which it belongs. The amount of land in this 
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class exempted from taxation is specifically limited to five acres. The 
assessment upon the seminary should therefore be cancelled, and, as 
we find that five acres of land is necessary to its fair use and enjoy- 
ment, the assessment upon the land should also be cancelled to that 
extent. Whether the buildings might also properly be classified as 
being used for purposes considered charitable under the common law, 
need not be decided, since a finding to that effect would not extend the 
area of tax-exempted land beyond five acres. Borough of Mountain- 
side v. Board of Equalization of Taxes, 76 Atl, 324; in the matter of 
the application of the Township of Lawrence, report of Board of Equal- 
ization of Taxes for 1912, page 34. 

The fact that the legal title to the property is held by an individual 
as trustee does not militate against the exemption. Litz v. Johnson, 
65 N. J. L. J. 169. 





VAN TUYLE v. NEW YORK MORTGAGE COMPANY. 


(Bergen Circuit Court, April, 1915.) 
Atlachment— Foreeloeure of Mortgage—Preferences—Comity tn Court Actions. 


Case of Willard D. Van Tuyle, Plaintiff, against New York 
Mortgage Company, Defendant. On motion to set aside attachment. 


SILZER, J.: This motion is made to set aside an attachment 
obtained by the plaintiff upon certain real estate in Bergen county, 
belonging to the defendant. 

Originally a bond was given in New York to the defendant; 
the bond was secured by a mortgage upon real estate in New Jersey. 
The bond with its mortgage collateral was subsequently assigned to 
the plaintiff, a resident of the State of Michigan, and at that time a 
guarantee was made by the defendant of the payment of the bond 
to the plaintiff. 

The mortgage was foreclosed and, a deficiency resulting, there 
is a balance due upon the guarantee. This balance is the basis of 
the attachment levied upon other property of the ‘defendant in 
Bergen county, New Jersey, by the plaintiff, a resident of the State 
of Michigan. 

Defendant is a corporation of the State of New York, of which 
the Superintendent of Banks took possession on June 29, 1912, pur- 
suant to authority vested in him by section 19 of the Banking Laws 
of New York as then in force, and of which he has remained in 
possession ever since. 

The New York banking statute gives that power, inter alia, so 
that “its affairs be finally liquidated” and that is what is now being 
done ; the purpose being to protect the defendant’s creditors. 

The New York Act is in all respects similar to our New Jersey 
Act, entitled “An Act concerning trust companies” (Rev. 1899) as 
amended by Chapter 171 of the Laws of 1913, giving similar powers 
to our Commissioner of Banking. 

In Lafayette Trust Co. v. Beggs, decided by the New York 
Court of Appeals on January 5, 1915, the New York Act was con- 
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strued. There was an implied agreement on the part of plaintiff that, 
when he accepted the guarantee, he took it subject to the then existing 
laws of the State of New York under which the Superintendent of 
Banking could take possession of defendant’s assets for the purpose 
of liquidation and distribution among its creditors. This contingency 
has happened, and now plaintiff seeks to avoid his implied obligation, 
and to secure preference by an attachment of defendant’s property 
in the State of New Jersey. 

I know of no principle of law which would sanction this violation 
of good morals. It would be eminently unfair and unjust to the other 
creditors of defendant to permit this preference to the plaintiff, when 
all were bound by the same implied obligation. The Superintendent 
of Banks of New York should be aided and acknowledged by the 
Courts of New Jersey if our citizens are protected and if no statutory 
laws or public policy of this State is violated. Hurd v. Elizabeth, 41 
L. 1; Merchants, etc. v. Penn. Steel Co., 57 L. 336. 

I cannot see how any law or public policy of this State would 
be infringed by giving aid to the Superintendent of Banks of New 
York to liquidate and distribute defendant’s assets. It is exactly the 
policy outlined in our own statute as to trust companies, and one 
which we should want carried out in a similar case if the circum- 
stances were reversed. 

The Courts of New York have recognized the right of the Com- 
missioner of Banking and Insurance of New Jersey to collect the 
assets of a New Jersey trust company while deposited in New York 
as against an attaching creditor in New York. Wulf v. Roseville 
Trust Co. et al., Appellate Division, Laughlin, J. The same con- 
siderations of comity should actuate our Courts in dealing with a 
similar situation. 

It may also be considered that plaintiff is not a resident of New 
Jersey, but comes into our Courts not of necessity, but only to secure 
a preference. He could have made claim to the Superintendent of 
Banks of New York for the unpaid balance, which would have to be 
allowed on the settlement of the defendant’s affairs. 

The motion to set aside the attachment will be granted, and an 
order signed upon presentation. 

If the time limited for filing claims has expired, or if any reason 
exists why plaintiff cannot be protected in New York, I would re- 
quest plaintiff’s coungel to advise me of such fact before signing order. 

I also desire defendant’s counsel to file an affidavit showing that 
defendant company is in process of liquidation, and that the de- 
fendant’s business will not be resumed. 





Authority to forbid treating in saloons is held in Tacoma v. 
Keisel (Wash.) 40 L.R.A. (N.S.) 757, to be conferred upon a munici- 
pal corporation by a charter empowering it to regulate the selling 
and giving away of intoxicating liquors, and to make regulations 
wr for the preservation of peace and good order within its 
imits. 
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MISCELLANY. 


MISCELLANY 


COURT FINES FOR APPROACHING 
GRAND JURORS. 


In the Hudson Oyer and Ter- 
miner on March 24, Mr. Justice 
Swayze fined General William C. 
Heppenheimer, a member of the 
Bar of Hoboken, Dr. William J. 
Arlitz, George W. Limouze, Sam- 
uel Silverman, William C. Knodel 
and four others from $25 to $100 
each for contempt of Court in 
approaching grand jurors on be- 
half of Hoboken election officers 
facing possible indictment. The 
fines were immediately paid, as 
practically all the men accused 
admitted the act. The election 
officers referred to had been once 
indicted and the indictments had 
been set aside by the Court. The 
question before the grand jury 
was the reindictment of the elec- 
tion officers. While the men fined 
admitted discussing the reindict- 
ments with members of the grand 
jury, they claim that no wrong 
was intended, having supposed 
that the matter had already been 
disposed of. 





SOME STATE NOTES. 

The old style blinding, dazzling 
automobile lamp must get out of 
New Jersey. The Legislature says 
so, and the law becomes opera- 
tive July 1. This, however, does 
not necessarily mean that the 
lamps themselves must be dis- 
carded, as efficient non-blinding 
devices are now offered which 
take the place of the front glass of 
almost any type of lamp. 

On June 14th the unusual but 
lawful sentence of a service from 
forty to sixty years in State prison 


was passed upon Hiram E. Craig, 
of Jersey City, by Judge Martin in 
the Essex Court. Craig is fifty- 
two years old and was twice con- 
victed for second degree murder. 

The Morris County Bar Asso- 
ciation held its annual meeting at 
Morristown on May 4th. The 
officers elected were: President, 
James H. Neighbour; vice-presi- 
dents, Elmer King and Judge 
Joshua R. Salmon; secretary, Na- 
thaniel C. Toms; treasurer, Law- 
rence Day; trustees, Oliver K. 
Day, David F. Barkman, John H. 
Bonsall, Alfred Elmer Mills, E. 
Bertram Mott, Philander B. Pier- 
son and George G. Runyon. 
Twenty-five lawyers attended the 
dinner. The Association passed a 
resolution directing that a circular 
letter be sent out to all concerned 
calling attention to the fact that it 
is a misdemeanor under the laws 
of 1913 to practice law without a 
New Jersey license. 





MIDDLESEX’S NEW COURTHOUSE. 


On May 3d the remodelled 
Middlesex courthouse was for- 
mally taken possession of by the 
county, the master key being 
turned over to Supreme Court 
Justice Bergen by the builder, 
acting through Director Geb- 
hardt, of the County Board of 
Freeholders. Circuit Judges Lloyd 
and Silzer, with County Judge 
Daly, sat upon the Bench with 
Mr. Justice Bergen during the 
presentation. A gavel was then 
presented to Judge Lloyd by the 
Middlesex County Bar Associa- 
tion. 

Mr. Justice Bergen made a brief 
response in accepting the key, 
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stating he had always had an 
affection for the Middlesex court- 
house, and Judge Lloyd, in his 
response, said he had presided 
there nine years, and from the 
first had recognized that the 
Middlesex Bar was composed of 
‘men trained for their work and 
eager to get at the truth. He re- 
ferred to the late Justice Willard 
P. Voorhees and to Alan H. 
Strong as men of the type of law- 
yers Middlesex had. 

After the exercises a banquet 
was given at the Hotel Klein. 

Middlesex county has been get- 
ting along with a make-shift court 
room since fire damaged the old 
building in February of last year. 
The freeholders have spent about 
$85,000 remodeling the building. 
At first they had intended to tear 
down the building and erect one 
of modern form, but there was a 
protest from the public, which 
had grown to respect the old 
building and admire its lines. 
While the courthouse has not 
been ornate, lawyers from other 
counties have freely said that it 
was one of the best in the State 
as to acoustic qualities. 





STATE BAR ASSOCIATION 


The New Jersey State Bar As- 
sociation held its annual meeting 
at Atlantic City og June 11 and 
12. Addresses were made on 
the 12th by former Secretary of 
State Philander C. Knox, of Penn- 
sylvania, and former United 
States Circuit Judge George 
Gray, of Delaware. Both ad- 
dresses were of a high order, one 
of them strongly approving Presi- 
dent Wilson’s course in the pres- 
ent foreign stress. Mr. Knox was 
down on the program for “Just 
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Remarks,” and Judge Gray for 
“Reminiscences.” There was an 
unusual attendance, including 
many members of the State 
judiciary. 

The Membership Committee 
reported that there has been a 
phenomenal growth during the 
year just ended, a total of 123 
names having been added to the 
association’s roster, while the 
legal biography committee, of 
which former District Court 
Judge Thomas J. Lintott, of 
Newark, was chairman, made the 
briefest report that has ever been 
submitted in the history of the 
association, only two members 
having died during the year, 
namely, Captain Samuel E. Perry, 
of Atlantic City, and George E. 
Berdine, of New Brunswick. 

The special Committee on Lav 
Reform, of which Mr. Charles H. 
Hartshorne, of Jersey City, was 
chairman, recommended that ac- 
tion be taken looking to a more 
comprehensive review of criminal 
cases carried up on appeal. Un- 
der present methods criminal 
cases are carried up on a strict bill 
of exceptions. It is proposed to 
change this and have such cases 
go up on the whole record in or- 
der that if error of a character 
prejudicial to the appellant shall 
be shown, he or she may be ac- 
corded the benefit of it, whether 
such error shall have been ex- 
cepted to or not. 

The Association endorsed the 
proposition of Judge Martin, of 
Newark, to amend the law for 
the trial of accessories before the 
fact in capital cases. It was 
pointed out that if a man hired 
another to kill a third person and 
the principal should die before 
being brought to trial the acces- 
sory under the laws could not be 
tried. 
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The Association also approved 
a further recommendation that 
the release of defendants in crim- 
inal proceedings upon adequate 
bail where a writ of error is taken 
out be made obligatory. 

Officers elected for the follow- 
ing year were: President, John 
R. Hardin, Newark; first vice 
president, Frederick W. Gnichtel ; 
second vice president, Edward M. 
Colie; third vice president, Ed- 
ward ©. Keasbey; secretary, W. 
J. Krafft; treasurer, Lewis W. 
Starr. 





DEATH OF EX-COMPTROLLER 
HANCOCK. 


One of the best known men of 
affairs in Mercer county, and to a 
certain extent in the State, was 
Mr. William S. Hancock, of 
Trenton, who died of a complica- 
tion of diseases at Browns-Mill- 
in-the-Pines on May 25th, to 
which place he had gone for treat- 
ment upon the advice of his phy- 
sician. Mr. Hancock was born 
Oct. 19, 1854, and began business 
under the tutelage of Senator 
John Taylor, of Trenton, and 
afterward rapidly became inter- 
ested in a dozen or more of the 
businesses and corporations, in- 
cluding banks, in that city. He 
was State Comptroller from 1894 
to 1903. Mr. Hancock never mar- 
ried. He was a hard and tireless 
worker, simple in his habits, 
strictly honest, was fond of out- 
door life, an expert horseman, 
and had a host of friends through- 
out the State. 





OBITUARIES. 


MR. JOSEPH P. OSBORNE. 


On May 20, Mr. Joseph P. Os- 
borne, a practising lawyer of 


Newark and New York for about 
fifty years, died at his home in 
Newark, 287 Ridge Street. 

Mr. Osborne was born in Flat- 
brookville, Sussex county, seven- 
ty-two years ago, and received his 
early legal training in the office 
of Mr. Joseph Coult, at Newton, 
he being a nephew of Mrs. Coult. 
Graduating from the New York 
University and the Columbia Law 
School, he was admitted to the 
Bar in New York in 1864, and at 
the November Term, 1869, was 
admitted as an attorney at the 
New Jersey Bar, becoming a 
counselor three years later. He 
became a resident of Newark in 
1867, was a strong Republican 
and was regarded as an authority 
on political history. His son, 
William Hamilton Osborne, also 
a practitioner of New York City 
and Newark, who is well known 
as both lawyer and writer, one 
daughter, Miss May Osborne, and 
the widow, survive him. 





Mr. WILLIAM H. WILLIAMS. 


Mr. William H. Williams, one 
of Paterson’s well-known law- 
yers, died at his home, 219 Derron 
Avenue, Paterson, May 28. 

Mr. Williams was born in 
Paterson, March 1, 1856. His 
father was the late Mr. Henry A. 
Williams, also a member of the 
New Jersey Bar, with whom the 
deceased studied law. His father 
was also State Senator, city coun- 
sel and at one time mayor of Pat- 
erson. ; 

The deceased was admitted to 
the New Jersey Bar at the No- 
vember Term, 1878, and as coun- 
selor three years later. The Pat- 
erson Call says of him: “Through- 
out his life Mr. Williams believed 
in the prosperity of Paterson and 
he was one of the most loyal citi- 
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zens the city could boast of. Mr. 
Williams was exceedingly proud 
of Paterson and asserted himself 
on that subject whenever occasion 
arose.” For several years he was 
a director in the Paterson Savings 
institution, and at the time of his 
death was one of the directors of 
the Cedar Lawn Cemetery Com- 
pany. Mr. Williams was also a 
member of the Arcola Country 
Club, and an active member of the 
Church of the Redeemer. 

In 1879 Mr. Williams married, 
in Greenwich, Conn., Miss Helen 
B. Peck. His widow survives 
him, as do also his mother, Mrs. 
Mary L. Williams; two brothers, 
Judge Robert Williams and Dr. 
Joseph W. Williams, and three 
sisters, Miss Anna C. Williams, 
Miss Louise S. Williams and Mrs. 
A, W. Hand, of Keyport, N. J. 





EX-JUDGE WILLIAM LOMAX, JR. 


It was not known until a con- 
siderable time after the event 
that, on March 21st last, Mr. 
William Lomax, Jr., _ better 
known in Newark as Judge 
Lomax, died in ‘Tewksbury, 
Mass., of chronic nephritis. He 
was a patient in the Newark City 
Hospital for several months up 
to a year ago, when he went to 
Massachusetts, where he had old 
friends and _ relatives. After 
reaching there he bécame a pa- 
tient in a State hospital at Tewks- 
bury. He told little about him- 
self there, and the authorities of 
the institution, unable to locate 
any one related to him, caused his 
burial in a Tewksbury cemetery. 

Born in Cambridge, Mass., on 
April 18, 1839, he received much 
of his education there and later 
graduated from the Albany, N. Y., 
Law School. He practiced law 
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at various times, was admitted to 
the Bar in Maine, Massachusetts, 
New York and Arkansas, and to 
the New Jersey Bar at the No- 
vember Term, 1899. 

He had abandoned law for jour- 
nalism when he came to Newark, 
about 1876, but had previously 
been connected with one of the 
Courts in Cambridge, Mass., and 
was for a time associated in some 
way with former Governor Benja- 
min Butler, of Massachusetts. Ai 
Newark he found employment on 
the “Morning Register,” which 
was published for many years by 
the late Dr. M. H. C. Vail, and 
became its city editor. Subse- 
quently he joined the staff of the 
Newark “Evening Journal,” be- 
coming the city editor of that 
newspaper, and was connected 
He was 


with it for many years. 
widely known and liked and was 
long an active figure in the life 9 
the business center of the city. 
He was also for a time with the 
Newark “Sunday Times,” after 


the Register and 
ceased to exist. 

In 1884 he was made Judge of 
the Second Criminal Court of 
Newark. In 1887 and 1888 he was 
clerk of the Essex county grand 
jury, and from 1891 to 1894 he 
was clerk of the Police Court 
over which he had _ previously 
presided as Judge, the Bench 
being occupied then by Judge 
Redmond P. Conlon. He was 
afterward associated with Colonel 
E, Livingston Price and with the 
late Prosecutor Elvin W. Crane 
in their law offices. 

During the last few years of his 
life Judge Lomax was engaged in 
New Orange and in Kenilworth, 
N. J., in development work and 
in the operation of the goveft- 
ments of those places. 
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